
From: Szelag.Matthew@epamail.epa.gov
To: Janette Brimmer
Subject: RE: FOIA follow-up
Date: Friday, August 17, 2012 3:42:18 PM
Attachments: 8-4-10 email.pdf

BL Comments SAB_March "07_Fish C Rate_Policy & Technical Issues (2).doc
state FCRs.xls

Hi Janette,
I've done some searching through old emails and our shared drive/files and I've only found a few
 documents which I've attached.  I spoke with both of the previous WQS coordinators for Washington and
 neither of them had any additional documents/emails or recollection of written communication between
 us and Ecology on fish consumption rates.  

You are of course welcome to submit a new FOIA request on the topic, but I think it's unlikely the Office of
 Water has any other documents that would be responsive.

Let me know if you want to discuss further.  Thanks,

(See attached file: 8-4-10 email.pdf)(See attached file: state FCRs.xls)(See attached file: BL
 Comments SAB_March '07_Fish C Rate_Policy & Technical Issues (2).doc)

Matthew Szelag
US EPA Region 10
1200 Sixth Ave, Suite 900
Seattle, WA 98101
Phone: 206-553-5171

Janette Brimmer ---08/16/2012 03:10:01 PM---Great—thanks for the sleuthing. Janette Brimmer

From: Janette Brimmer <jbrimmer@earthjustice.org>
To: Matthew Szelag/R10/USEPA/US@EPA
Date: 08/16/2012 03:10 PM
Subject: RE: FOIA follow-up

Great—thanks for the sleuthing.  
 
Janette Brimmer 
Attorney 
Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA  98104 
T: (206) 343-7340 x 1029 
F: (206) 343-1526 
www.earthjustice.org 
Because the earth needs a good lawyer 
The information contained in this e-mail message may be privileged, confidential and protected from disclosure. If you are not the
 intended recipient, any dissemination, distribution or copying is strictly prohibited.  If you think that you have received this e-mail
 message in error, please notify the sender by reply e-mail and delete this message and any attachments.

*please consider the environment before printing 

mailto:Szelag.Matthew@epamail.epa.gov
mailto:jbrimmer@earthjustice.org



Matt: 


RE: FW: EPA contact 
McCormack, Craig (ECY) to: Matthew Szelag 
Cc: "Schmidt, Anna (ECY)", "Niemi, Cheryl (ECY)" 


08/04/2010 04:20PM 


Thank you very much for all of your efforts. Your efforts represent an 
excellent model of state and federal cooperation. I will keep you informed as 
progress is made on the MTCA technical support document on fish consumption. 
We are relying on the Oregon DEQ Human Health Focus Group Fish Consumption 
Report as a template for our technical support document. 
Thanks again/Craig 


-----Original Message-----
From: Szelag.Matthew@epamail.epa.gov [mailto:Szelag.Matthew@epamail.epa.gov] 
Sent: Wednesday, August 04, 2010 4:04 PM 
To: McCormack, Craig (ECY) 
Cc: Schmidt, Anna (ECY); Niemi, Cheryl (ECY) 
Subject: Re: FW: EPA contact 


Hi Craig, 
I've been able to pull up a few documents that staff have developed over the 
years which list FCRs by state/tribe. I've edited your attached spreadsheet 
based on comparing all those documents and added in some comments and 
additional states which we had FCRs readily available. For the rates you had 
listed in grey, I've revised them using red. I believe all the ones that are 
listed in the spreadsheet are EPA approved, although there's a few I can't 
confirm easily. Also, note that many tribal water quality standards also have 
a variety of FCRs. 
Hopefully, this information will be helpful to you, please let me know if you 
have any further questions. Please feel free to keep me in the loop as this 
effort progresses as well. 


(See attached file: state FCRs.xls) 


Cheryl - thanks for the introductions! 


Matthew Szelag 
US EPA Region 10 
1200 Sixth Ave, Suite 900 
Seattle, WA 98101 
Phone: 206-553-5171 


From: "McCormack, Craig (ECY)" <cmcc461@ECY.WA.GOV> 


To: Matthew Szelag/RlO/USEPA/US@EPA 


Cc: "Niemi, Cheryl (ECY)" <Cnie461@ECY.WA.GOV>, "Schmidt, Anna 
(ECY)" <anns461@ECY.WA.GOV>, "McCormack, Craig 


(ECY)" <cmcc461@ECY.WA.GOV> 


Date: 08/02/2010 12:14 PM 


Subject: FW: EPA contact 







Hi Matt: 


To close the loop on the e-mail correspondence, below is the July 30th e-mail 
I sent Janine Jennings. My understanding from Cheryl is that Janine is part 
of EPA's management chain so this request may end up delegated. 


Thanks/Craig 


++++++++++++++++++++++++++ 


Hi Jannine: 


I work in the Toxics Cleanup Program at Ecology. Cheryl Niemi's enquiry about 
fish consumption rates used by different states for their human health 
criteria was my fault. I am working on the MTCA Cleanup Regulation Update for 
the Toxics Cleanup Program. We are in the process of reconsidering the 54 
grams/day fish consumption rate used to establish surface water cleanup 
standards under the MTCA Cleanup Regulation. The attached spreadsheet 
reflects, in part, the information you noted in your e-mail correspondence to 
Cheryl. I was hoping you could help us fill in the blanks. For example, 
would you please confirm that the state Water Quality Standards in gray are 
based on 17.5 grams/day. Also, please tell me what the status of the state 
Water Quality Standards are regarding EPA approval-have not been able to 
navigate to a location that provides that type of information. 


Thank you for your assistance, 


Craig McCormack 


Toxics Cleanup Program 


Dept. of Ecology 


360-407-7193 


<<State fish consumption rates.xls>> 


From: Niemi, Cheryl (ECY) 
Sent: Monday, August 02, 2010 7:58 AM 
To: McCormack, Craig (ECY); Szelag.Matthew®epamail.epa.gov 
Subject: EPA contact 


By way of introduction ..... 







Craig - Matt is our main WQ standards guy at EPA. Matt works with us on all 
kinds of issues, including review of any rule changes we would propose or 
adopt. He is the person you should contact for fish consumption info at EPA. 


Matt - Craig has done a tremendous amount of work over the years on risk 
assessment and fish consumption in support of our Model Taxies Control Act, 
and is currently working on revisions to that regulation. Fish consumption is 
one part of that. Since our Water Quality Program is also likely to tackle 
this in rule (after the Oregon rule is adopted) we are keeping in close 
contact with Craig's program (Taxies Clean-up 
Program) to make sure we are aligned. Even if we do not end up at the same 
fish consumption rate (which we might not, because the program 
missions differ somewhat: site clean-up vs. source-control and 
restoration/maintenance ala' the CWA)we need to be able to tell the story of 
how the rates evolved and were chosen in a clear way that everyone can 
understand. 


So if you guys end up corresponding on this issue please keep me in the loop. 
I'll need as much help in this as anyone! 


Cheryl A. Niemi 
Surface Water Quality Standards Specialist Department of Ecology P.O. Box 
47600 Olympia WA 98504 360.407.6440 cheryl.niemi®ecy.wa.gov[attachment 
"State fish consumption rates.xls" 
deleted by Matthew Szelag/RlO/USEPA/US] 
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PRELIMINARY REVIEW DRAFT – SAB ISSUE PAPER – FISH CONSUMPTION


NOT FOR DISTRIBUTION

		Policy and Technical Issues Associated With Updating and Revising

the Fish Consumption Rate Established Under MTCA





Issue

To facilitate an SAB discussion regarding the policy and technical issues that Ecology needs to consider updating and revising the fish consumption rate established under MTCA for the 5-year review.

Background Information

The Model Toxics Control Act (MTCA) Cleanup Regulation establishes cleanup levels for surface waters using a fish consumption rate (FCR) of 54 grams/day (g/day) and a fish diet fraction (FDF) of 0.5 (WAC 173-340-730, Equations 730-1 and 730-2).  Under MTCA, the fish consumption rate in combination with the fish diet fraction results in an effective fish consumption rate of 27 g/day used to establish MTCA risk based cleanup levels for surface waters.  WAC 173-340-708 (10) allows for the default fish consumption rate to be changed under MTCA “when necessary to establish a more stringent cleanup level to protect human health.”  Ecology provided this flexibility to change the default fish consumption rate in recognition of new evolving information that may become available for different fish consuming populations and site-specific conditions.  Ecology determined that the 54 g/day was a reasonable maximum exposure for recreational fisher people based on early 1980 survey information (Puffer, 1981 and Pierce et. al., 1981).  The quality and quantity of information has increased for high fish consuming populations since the early 1980’s when Ecology originally proposed the default 54 g/day fish consumption rate for Washington State.


Proposal

In preparation for the 5-year review of MTCA, Ecology is proposing an initial scoping exercise to initiate an SAB dialogue to begin to identify and consider different policy and technical issues to update and revise the fish consumption rate established under the Model Toxics Control Act (MTCA) Cleanup Regulation.


Policy-Issues

Ecology will need to consider a variety of different policy issues to revise and update the fish consumption rate used in MTCA to establish surface water cleanup levels.  Some of the policy issues that need to be considered by Ecology for future consideration and consultation by the SAB are as follows:


· Identify the high fish consuming populations in Washington State: 


→
Based on ethnicity (Asian and Pacific Islanders), 


→
Based on Native populations


→
Based on subsistence fisher people which may include Native and Asian populations and others


→
Recreational fisher people


· Populations within the high fish consuming populations that may warrant special consideration or protection (age, gender, pregnancy and breast feeding infants):


→
Women who are or may become pregnant or who are breast feeding;


→
Children ages 12 and under


→
Individuals at risk for particular types of disease: coronary heart disease.


· Define the level of protection mean/median, 50th , 90th, 95th percentiles and the RME for high fish consuming populations.


· Influence and consideration of Native cultural habits and religious practices in the development of a fish consumption rate under MTCA.


· Is it appropriate for Ecology to consider of a single default fish consumption rate established for certain/selected areas of the state based on:


→
census information 


→
tribal / treaty interests or usual and accustomed fish rights


→
demographic distribution patterns based on census information


· Influence and consideration of fish preparation, type of cooking, and fish parts cooked and/or eaten by high fish consuming populations in the development of a fish consumption rate under MTCA.


· Influence and consideration of freshwater and marine fin fish and shell fish – lump or separate -  in the development of a fish consumption rate under MTCA


· Influence and consideration of fish type and behavior – anadromous or pelagic fish species - in the development of a fish consumption rate under MTCA.


Technical Issues


Ecology will need to consider a variety of different technical issues to revise and update the fish consumption rate used in MTCA to establish surface water cleanup levels.  Some of the technical issues that need to be considered by Ecology for future consideration and consultation by the SAB are as follows:

· Census based adjustments:  is it appropriate for Ecology to use census based information and to make adjustments in consideration of potential exposure to contaminated fish: 


1/ adjust for the high fish consuming populations potentially exposed to contaminated fish on a site-specific basis; 


2/ what is the rationale (scientific, policy, or social) for making such adjustments; 


3/ how to better incorporate the census-based data into the other relevant population specific exposure factors for high fish consuming populations (body weight, frequency and duration of exposure, fish diet fraction).


· Pacific Northwest fish consumption has already been adversely effected by depleted resources in types and amounts of fish caught and consumed.  How should Ecology account for the following for high fish consuming populations:


1/
Regardless of fish consumption advisories, high end subsistence fish consumers will continue to catch and eat fish until their requirements (cultural, social, and nutritional) are fulfilled.


2/
For selected populations seafood is not only a source of food/protein but has a significant cultural identity, an important economic component to the culture or ethnic group, as well as personal preference as a primary food source.


3/ 
If the fish were available then higher fish consumption may occur for the high end subsistence and recreational fish consumers which means, for these selected populations, fish consumption is consistently underestimated.


4/ 
Many diverse ethnic groups that are high fish consumers have similar cross-cultural characteristics regarding fish consumption (compete for the same fish with similar high fish consumption rates).  Should Ecology use one ethnic group identified as a high fish consuming population based on reliable survey information as a surrogate for another ethnic high fish consuming population for which we have less data on fish consumption characteristics.


Next Steps

· Ecology will consult with EPA-Region 10, Washington Department of Health, and MTCA Science Advisory Board scoping the technical and policy issues regarding fish consumption in Washington State.


· Ecology will initiate a complete technical literature search for all fish consumption survey information for Washington State.


· Ecology will begin to initiate a dialogue with different ethnic cultural associations that might be related to fish consumption.

???Other ???

�Are you only looking at one fish consumption rate for the entire state? Or is there an option to look at applying different fish consumption rates to different geographical locations (e.g. within Puget Sound, using a subsistence value that represents tribal consumption vs. a site in Eastern WA that only has recreational fishing)? If so, would you also want to include collection of fishing site information/treaties, etc?
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Sheet1

		States with large water features		Fish Consumption Rate		WQS status

		Washington		6.5 g/day		y

		Oregon		6.5 g/day		y		Currently undergoing a process to revise to 175 g/day

		California		23 g/day (marine only)		y

		Texas		10 g/day (freshwater)		not sure

		Louisiana		6.5 g/day		y

		Mississippi		6.5 g/day		y

		Alabama		30 g/day		y

		Florida		6.5 g/day (revision in progress)		y

		Georgia		17.5 g/day		not sure		I have 6.5 g/day, except for methylmercury which has the 17.5 g/day

		South Carolina		17.5 g/day		y

		North Carolina		6.5 moving to 17.5 day		y

		Virginia		6.5 g/day		not sure

		Delaware		17.5 g/day (site specific)		y

		New Jersey		6.5 g/day		y

		Connecticut		6.5 g/day		y

		New York		33 g/day (fish only)		y

		Rhode Island		17.5 g/day		y

		Massachusetts		6.5 g/day		y

		New Hampshire		6.5 g/day		y

		Maine		32.4 g/day		y

		Michigan		15 g/day		not sure

		Wisconsin		20 g/day		y

		Minnesota		30 g/day		y

		Alaska		6.5 g/day		y

		Hawaii		17.5 g/day		y

		Land Locked States		Fish Consumption Rate		WQS status

		Iowa		6.5 g/day (As 6.5 g/day, Hg 18.7 g/day)		not sure

		Pennsylvania		6.5 g/day		y

		Colorado		17.5 g/day		y

		Oklahoma		17.5 g/day		not sure

		Ohio		15 lake Eire, 17.5 Ohio River		y

		Utah		6.5 g/day (227 g/serving)		not sure		I have 17.5 g/day

		Grey writing denotes I substitued default value

		Other state FCRs:

		vermont 6.5

		DC 17.5

		maryland 17.5

		kentucky 17.5

		tennessee 17.5

		arkansas 17.5

		montana 17.5

		south dakota 17.5
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From: Matthew Szelag [mailto:Szelag.Matthew@epamail.epa.gov] 
Sent: Thursday, August 16, 2012 3:01 PM
To: Janette Brimmer
Subject: Re: FOIA follow-up
 

Hi Janette,
Let me do some searching through our files. I've already contacted a few people that used to work in the
 Office of Water that I thought could have correspondence, but it doesn't look like they would have any
 documents related to such a request. I suspect we would have very few, if any, documents since we
 didn't really starting talking much about fish consumption rates with Ecology until the triennial review
 process began. I'm almost certain there was no formal correspondence between Ecology and EPA on
 the topic. It sounds like most of the correspondence prior to 2010 was verbal and along the lines of
 Washington waiting to see how the Oregon process went. 

If I find only a small amount of responsive documents, I should be able to provide them to you outside a
 formal FOIA request. I should be able to spend some time on this tomorrow so I can probably get a
 better idea of what we may have by the end of tomorrow or early next week. Does that sound like a good
 plan? Feel free to give me a call if you want to discuss.

Also, I think our final response to your original FOIA is going in the mail today, so you should be receiving
 that shortly.

Thanks,

Matthew Szelag
US EPA Region 10
1200 Sixth Ave, Suite 900
Seattle, WA 98101
Phone: 206-553-5171

Janette Brimmer ---08/15/2012 03:33:33 PM---Hi Matt: I finally got Lotus Notes loaded onto my
 computer and am working my way through EPA's rece

From: Janette Brimmer <jbrimmer@earthjustice.org>
To: Matthew Szelag/R10/USEPA/US@EPA
Date: 08/15/2012 03:33 PM
Subject: FOIA follow-up

Hi Matt: I finally got Lotus Notes loaded onto my computer and am working my way through EPA’s recent FOIA
 response. Unfortunately, since I made the original request in May, my interest/concerns/thinking on this has shifted
 a little and I am also interested in probing a little further back in time (but on a much narrower set of questions.)
 Basically, the May FOIA request went back as far as October of 2010 and was primarily focused on triennial review
 and many different conversations between EPA and many other parties. I would now like to push the inquiry back,
 maybe as far as 2006 (eek, I know), but make the request narrow (if that helps.) I am looking only for things that
 EPA communicated to Ecology regarding the fish consumption rate.

I can put this in a new formal FOIA request---any idea how long it will take to get a response?

Janette Brimmer 

mailto:Szelag.Matthew@epamail.epa.gov
mailto:jbrimmer@earthjustice.org


Attorney 
Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA 98104 
T: (206) 343-7340 x 1029 
F: (206) 343-1526 
www.earthjustice.org 
Because the earth needs a good lawyer 
The information contained in this e-mail message may be privileged, confidential and protected from disclosure. If you are not the
 intended recipient, any dissemination, distribution or copying is strictly prohibited. If you think that you have received this e-mail message
 in error, please notify the sender by reply e-mail and delete this message and any attachments.

*please consider the environment before printing 
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